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Reviewer  

Present  Dr Travaglia in support. 
Mr Thompson for ACC, by teleconference. 
 

Issue Surgery costs declined. 

 

Decision 
The application is dismissed. 

 
  
Costs No review costs sought. 

  
Follow-up action None required. 
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DECISION 
(Under Part 5 of the 2001 Act) 

Issue 

The issue is whether ACC correctly declined  request for 

surgery costs. 

ACC is of the opinion that  surgery is required to treat a 

condition causally unrelated to his accident. 

Outcome 

The application is dismissed.  See decision below for specific reasons. 

Background 

 has an accepted claim for cover with ACC.  Cover was 

accepted for a sprain of the left elbow and forearm. This was due to 

an accident on 25 September 2013 when  was “Playing 

squash rally-hitting forehand, sharp pain in elbow region perhaps over 

extension during contact with ball.” 

After six physiotherapy sessions,   consulted Mr C 

O’Meeghan, orthopaedic surgeon. 

On 18 September 2015   underwent an injection into 

‘complex large tear in left CFO.’ 

An ultrasound was completed on 17 October 2013.  This found: 

… a tear of the common flexor at the musculotendinous junction 
involving about 30% of the width. 
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The MRI of 27 November 2013 identified: 

Partial tear of the common flexor origin is seen with a small amount 
of intervening fluid.  Appearances are consistent with a partial tear 
of the flexor carpl radialls muscle origin.  There is a small amount of 
intervening fluid between pronator terres and flexor digitorum 
superficialis proximally. 

Mr O’Meeghan diagnosed left medial epicondylitis and subsequently 

sought surgery costs from ACC. 

 file was then forwarded to ACC’s surgery panel for 

consideration. 

Mr M Sexton, general surgeon and panel member, wrote on 11 March 

2016: 

The request for funding relates to a proposed medial epicondylitis 
release in the left elbow. The application is made under a claim 
dated 25/09/2013. The client is an elite level squash player who is 
left hand dominant. 
Imaging reports a tear and tendonopathy of the common flexor origin 
in the left elbow and there have been a number of steroid injections 
as well as a PRP injection to the common flexor tendon. 
There is a previous clinical comment dated 11/01/2016 which 
canvases the history and condition well. 
The condition to be addressed is repetitive stress pathology unlikely 
to be causally related to a single event and the history of being an 
avid and high level squash player who is left hand dominant is a likely 
contributor to the ongoing pathology. 

 

ACC’s decision of 22 March 2016 

On 22 March 2016 ACC advised  that his request for surgery 

costs had been declined.  This was because the evidence indicated to 

ACC that surgery was required to treat left elbow medial 

epicondylitis, a condition not caused by the accident of 25 September 

2013. 
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Review hearing 

Prior to the hearing  provided a history of squash games 

played. 

 described the relevant accident and mechanism of injury.  

He said as soon as he hit the squash ball he felt incredible pain which 

he had never experienced before.  He left the court but later went 

back to try to resume play.  It was too painful to continue.   

 saw a physiotherapist 10 days later. 

Since that event he has only played squash very occasionally. 

Mr Thompson spoke to written submissions.  He said the evidence 

available does not support  condition requiring surgery as 

being causally related to his covered accident. 

Relevant law 

Clause 1 of Schedule 1 to the Accident Compensation Act 2001 sets 

out ACC’s liability to pay or contribute to the cost of treatment.  Sub-

clause (1) provides that ACC is liable to pay or contribute to the cost 

of treatment “for personal injury for which the claimant has cover.” 

  

Section 26 (2) of the Act states: 

“(2) Personal injury does not include personal injury caused wholly or 
substantially by a gradual process, disease, or infection …” 

 
Subsection (4) states: 
  

 “(4) Personal injury does not include—  

   (a)  personal injury caused wholly or substantially by the 
ageing process.” 
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Analysis 

The onus is on  to prove, on the balance of probabilities 

that there is a causal nexus between the need for surgery and his 

covered sprain injury of September 2013. 

 

It is an established principle in ACC law that the acceleration principle 

does not apply. There must always be a causal nexus between a 

claimant’s covered personal injury, his/her current condition and any 

request for entitlement such as surgery, (see Cochrane CIV 2003-485-

2009).   

The District Court identified the issue to be determined in Hayes 

(165/04): 

In this case the concentration is upon the issue of whether an 
operation, at the time of request, was necessitated or caused 
substantially by the relevant accident for which cover had been 
granted.  In causation issues it is important to state clearly the effect 
attributed to the cause in order to answer the causation issue ... the 
question to be answered is what was the substantial cause for the 
operation sought? 

And in Sparks (45/06): 

The legal test for entitlements requires sufficient evidence to show 
that the need for assistance arises as a consequence of the covered 
injury.  Where there is an accompanied degenerative or gradual 
process condition, entitlements will not be available if the personal 
injury is caused wholly or substantially by that condition. 

Having regard to the above principles, the following factors are 

relevant: 

  has cover for a left forearm and elbow sprain injury 

sustained on 25 September 2013.  

 The radiology reported a tear and tendonopathy of the common 

flexor origin in the left elbow. 
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   has undergone a number of steroid injections as 

well as a PRP injection to the common flexor tendon. 

 Mr O’Meeghan was of the view that the tear was in the 

substance of the muscle rather than the origin and therefore 

compatible with an acute muscle tear. 

 This differs to the findings of the MRI which indicated a tear at 

the tendon (origin) with changes consistent with tendinopathy. 

  The further MRI scan of 13 August 2015 found a relatively large 

tear at the proximal part of the origin.  The tear appeared to 

have progressed since the previous MRI. 

 The surgery panel are of the view that the condition to be 

addressed is ‘repetitive stress pathology unlikely to be causally 

related to a single event and the history of being an avid and 

high level squash player who is left hand dominant is a likely 

contributor to the ongoing pathology.’ 

  advised in his review application that his 38 years of 

playing squash before this event, were pain free. 

 However, on 21 December 2012, and well before the relevant 

accident event,  GP administered a cortisone 

injection to the medial epicondyle of the left elbow. 

 This is the site of the current problem. 

 Mr O’Meeghan has not addressed the pathology in the left arm 

as a whole, or provided reasons why he believes the features 

seen are acute.   

 The Courts have consistently held that there needs to be proper 

reasoning provided to establish causation and a medical 
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opinion carries little weight if it is presented without proper 

medical explanation.  See the District Court cases of McFadden 

(238/2012) and Worthington (242/2012). 

 

There is no dispute that Mr O’Meeghan has proposed the correct 

clinical option for  The issue is one of causation which he 

has not sufficiently addressed. 

 

Dr Sexton has provided a thorough report, giving detailed reasoning as 

to why he is of the opinion that the tearing is related to repetitive use 

of the elbow when playing squash over a long time, as  has 

done. 

 

On balance, I find that the evidence as a whole does not support the 

covered sprain injury has caused the need for the sought surgery 

costs. While the accident of 2013 may have unmasked the condition 

requiring treatment or rendered it symptomatic, it does not entitle  

 to cover for that condition.  That principle was also 

confirmed by the High Court in McDonald (AP2/02). 

 

Conclusion  

At the hearing  gave his evidence openly and honestly and I 

thank him for his contribution. However, for the above reasons I agree 

that the legislation, the case law and the medical evidence do not 

support his case.  Accordingly I find that ACC correctly declined the 

request for surgery costs.  The application for review is dismissed. 

Costs 

No review costs sought. 
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Reviewer 
 
Date:   29 June 2016 
 
 

Appeal Rights 

All parties have the right of appeal to the District Court.  For further 
particulars, please see the accompanying letter. 

 
 




