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DECISION 
(Under Part 5 of the 2001 Act) 

Issue 

The issue in this review is whether ACC correctly declined to fund Mr 

Dan  knee surgery, in a decision dated 5 November 2015.   

 has cover for a left knee sprain following an accident on 31 May 

2015.  His surgeon seeks surgery funding to treat the diagnosed 

articular cartilage damage and posterior horn meniscal tear.  He 

considers  need for surgery is due to the covered knee 

injury.  ACC has concluded that the surgery is required to treat 

osteochondral lesions of the left knee, a condition not caused by the 

accident event.  

Therefore, the key question in this review is whether there is a causal 

link between  covered knee injury of May 2015, and his 

need for surgery.   

Outcome 

For the reasons that follow, I quash ACC’s decision and substitute my 

own decision granting the surgery funding to  to the extent 

permitted by the Act and Regulations. Therefore, he is successful.  I 

am satisfied from the overall evidence that his need for surgery arises 

from his covered knee injury of May 2015.    

Background 

 has cover for a left knee sprain arising from an accident on 

31 May 2015 when he was tenpin bowling.  According to the 

description in the claim for cover, he felt “sudden pain as (he) bent 

left knee to bowl with full weight on left leg.”  consulted Dr 
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Penny Wytenburg on 3 June 2015. Dr Wytenburg diagnosed a left knee 

sprain and queried whether there had been a cruciate injury. 

 also has cover for a previous left knee injury on 14 March 

2015 while playing golf. 

MRI scan 

 consulted Mr Rick Wilson, orthopaedic surgeon, who referred 

him for an MRI scan of the left knee. The MRI report of 24 September 

2015 reads: 

Comment: 
1. Joint effusion, synovitis and distended Baker’s cyst  

2. Several areas of high grade cartilage loss, full thickness in 
places affecting the trochlear and medial femoral condyle 
and 2 distinct places is present. Associated loose bodies.  

Surgery request 

Mr Wilson recommended surgery and on 6 October 2015, submitted an 

Assessment Report and Treatment Plan (ARTP) seeking the cost of a 

procedure described as an “arthroscopic debridement (+/- 

chondroplasty) left knee.”  The diagnosed injury was noted as 

“articular cartilage damage + posterior horn meniscal tear.” 

Regarding the causal medical link between the proposed treatment 

and the covered injury, Mr Wilson wrote in the ARTP: 

Injured left knee bowling – his knee was in a position of 
extreme flexion with a degree of rotation and felt something 
happen in his knee.  

Clinical Advisory Panel  

Mr Ray Fong, orthopaedic surgeon and Ms Jan Davies, physiotherapist, 

both members of the ACC Clinical Advisory Panel (CAP), considered 

the surgery request and commented on 30 October 2015: 
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The client had knee pain prior to the accident event of 
31/05/15 indicating a knee problem was likely to be present. 

At the initial GP visit there was no effusion which would be 
unlikely with an acute osteochondral lesion and the client was 
able to weight bear which would also be atypical. 

The MRI reporting indicated multiple areas of chondral change 
which is typical of joint arthrosis that has been developing 
over time. An acute osteochondral lesion would be focal, 
sharp shouldered with significant subchondral oedema. These 
findings have not been described on the MRI reporting. There 
is no meniscal tear reported on the MRI. 

It is likely that the accident event has symptomatically 
aggravated the pre-existing joint changes. 

ACC’s decision 

On 5 November 2015 ACC issued its decision declining surgery funding, 

which is the subject of this review.   

John Miller Law (JML), solicitors, lodged an application for review on 

behalf of  on 18 November 2015.  JML provided a report from 

Dr John Richmond, orthopaedic surgeon in Boston, USA.  Dr Richmond 

reviewed the clinical notes and wrote that  had sustained 

injury to the articular surface of the left knee. He noted that he was 

likely symptomatic from an area of damage in the medial femoral 

condyle and the next appropriate step would be arthroscopy, 

chondroplasty and possible partial meniscectomy. 

CAP provided further comment in response to Dr Richmond’s report. 

Mr Wilson’s report 

Prior to the hearing JML provided a report dated 8 April 2016 from Mr 

Wilson. Mr Wilson commented on the diagnosis and set out his reasons 

as to why he considered the accident of 31 May 2015 was related to 

the required surgery. Mr Wilson wrote:  
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The extent to which the injury contributed to  
diagnosis is significantly greater than 50% in my opinion.   

 had no difficulty functioning on his knee before, he has 
no problems with his contralateral knee, so I cannot therefore 
feel it likely that he had pre-existing chondral changes in his 
knee of any significance or extent. Therefore the only 
conclusion I can come to given his very genuine history and 
presentation is that the incident and stress applied to his knee 
is significant in the context of the findings at arthroscopy 

I would therefore go as far as to say substantially due to the 
factors of the injury. I don’t believe that there’s any features 
on the imaging or surgical findings which convince me 
otherwise. 

Review Hearing 

 case 

 did not attend the hearing. However, after the hearing, his 

statement of evidence was provided, together with an email dated 15 

June 2016 describing the March 2015 golfing accident.  

Ms Woodhouse presented detailed submissions on behalf of  

In essence it was submitted that Mr Wilson’s opinion ought to be 

preferred. Therefore, the symptomology evidences a clear temporal 

connection between the injury and the symptoms. On the basis of Mr 

Wilson’s evidence,  condition requiring surgery was not 

wholly or substantially due to non-injury factors. ACC’s medical 

advisers have not provided ‘significant reasoning’ so as to allow their 

opinions to override that of Mr Wilson. 

ACC’s case 

Mr Reddy provided oral submissions on behalf of ACC. He highlighted 

the difference in opinion between the clinical advisory panel and Mr 

Wilson. He noted that the MRI scan had reported chondral lesions. 

There was no comment from the operation findings.  
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Hearing adjourned part-heard 

I adjourned the hearing part heard as   statement of 

evidence and his email regarding the earlier accident was not made 

available to ACC or myself prior to the hearing. ACC provided further 

comment. Mr Reddy noted that the mechanism of injury or onset of 

symptoms was not disputed. 

Ms Woodhouse advised that she would not be providing further 

comment and I closed the hearing on 23 June 2016. 

Reasons for the Decision  

The legislation 

To qualify for surgery funding  must establish, on the balance 

of probabilities (i.e. that it is more likely than not), that his covered 

left knee injury has caused his current need for surgery.  This is 

because clause 1 of Schedule 1 to the 2001 Act states that ACC is only 

liable to pay or contribute to the cost of treatment, such as surgery, 

for personal injury for which the claimant has cover.  

Section 20(2)(a) covers personal injury caused by an accident.  Where 

the personal injury is caused wholly or substantially by a non-work 

gradual process, disease, infection, or by the ageing process, a 

claimant is excluded from cover.  [See Section 26(2) and (4)]  

Section 25(3) states the fact that a person has suffered a personal 

injury “is not of itself to be construed as an indication or presumption 

that it was caused by an accident.” 
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Case law on causation 

The central issue is causation, which is essentially a medical question.  

As noted by Judge Barber in Stewart (109/2003), causation must be 

determined by reference to medical evidence.  

The Court of Appeal in ACC v Ambros [2007] NZCA 204 made the 

following comments regarding the approach to the medical evidence 

when determining causation: 

The only time that a judge is not able to draw a robust 
inference of causation are cases where medical science says 
that there is no possible connection between the events and 
the injury. ... However, if medical science is prepared to say 
that there is a possible connection a judge may, after 
examining all the evidence, decide that causation is probable. 

 
The High Court decisions of McDonald (AP 2/02) and Johnston (CIV 

2010-485-424) have established that where an accident makes 

symptomatic a previously asymptomatic condition (i.e. a condition 

without symptoms), ACC cover and treatment only extends to the 

effects of the covered injury rather than the underlying condition.   

In Sparks (45/2006) Judge Ongley stated the legal position as follows: 

The legal test for entitlements requires sufficient evidence 
to show that the need for assistance arises as a direct 
consequence of the covered injury.   Where there is an 
accompanying degenerative or gradual process condition, 
entitlements will not be available if the personal injury is 
caused wholly or substantially by that condition. 

 

Analysis 

Having considered the whole of the evidence and the submissions of 

both parties, I am satisfied that  need for surgery arises 

from his covered left knee injury of May 2015.  My reasons for this 

finding are set out below. 
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 evidence   

 has provided a signed brief of evidence.  While he did not 

attend the hearing, from the statement, it is clear that the left knee 

pain was significant. He described that when he went to release the 

bowl, he “felt like something breaking inside. This resulted in 

immediate pain.” He sought medical treatment within a few days of 

the accident event. 

  has also confirmed that there was a change in the 

functioning of his knee, describing the effect of the injury as having 

caused him to change his lifestyle. He stated that he has gone from 

being fit and healthy to being limited in what he was able to do. The 

example he has provided illustrates the effects of the injury.  He 

stated that: 

… even the simple activity of driving a manual car or walking up 
and down on steers was causing pain in the left knee. The 
accident produced persistent pain and I was not able to put any 
weight on my left leg/knee without feeling pain. 

 statement of evidence of the accident event is consistent 

with the description in the ARTP.   

 stated that he had no issues or pain in his left knee prior to 

the accident.  statement does not address the earlier 

accident event. However, he has subsequently provided an email 

discussing the accident on 14 March 2015 while playing golf. In his 

email of 15 June 2016,  explained that he stepped onto a 

little hollow in the ground while at the Blenheim Golf Club and his left 

knee went inward. He had some pain and he had to stop playing golf 

and it felt like a muscle strain. He states that the pain went away in a 

few days’ time. He resumed his normal activities, which included 

going to the gym, playing golf, tramping and hunting. It is noted that 

he had no further issues following this incident and there was no 
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continuous pain. He has also described the difference between that 

injury and the injury following the tenpin bowling accident. In 

contrast, the bowling accident of May 2015 resulted in a visibly 

swollen left knee and there was persistent pain after the 

inflammation was gone.  Therefore, it seems that the May 2015 

accident was more significant and the March 2015 accident did not 

result in any enduring symptoms. Therefore,  is correct in 

stating that he was symptom-free prior to the accident event, as the 

accident of March 2015 did not result in any enduring left knee 

symptoms. 

From  evidence there is a temporal link (link in time) 

between the injury event in May 2015 and the onset of symptoms. A 

temporal link is an important piece of evidence that the Court accepts 

should not be lightly discounted: Newstead (310/2004) and Gallagher 

(116/2010). Whether causation is established will ultimately depend 

on the medical evidence.   

The medical evidence supporting a causal link 

I acknowledge ACC’s submissions and note the comments of its 

Clinical Advisory Panel.  However, in this case, I prefer the opinion of 

the treating surgeon, Mr Wilson.  Mr Wilson is an experienced 

orthopaedic surgeon who has personally examined and interviewed  

 and has treated him.  He performed the operation and he has 

the advantage of hearing first-hand  account of the accident 

event. He also had reference to the MRI scan.  I found Mr Wilson’s 

report of 8 April 2016 to be detailed and well-reasoned.   

The following factors may be noted from the reports of Mr Wilson and 

the medical evidence overall, as supporting a causal link between the 

covered left knee injury and the need for surgery. 
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Mechanism of injury 

Mr Wilson was satisfied that the mechanism of injury in this case was 

appropriate. He has described in ARTP and in his initial report, the 

specific mechanism in some detail.  In his report of 17 August 2015 Mr 

Wilson wrote as follows: 

Dan was playing indoor bowls on 31st of May. The mechanism of 
injury was interesting. He is a right-handed bowler, so his left 
leg was forward flexed and he squatted down quite significantly 
so the left leg would be in a position of flexion, possibly 
external rotation. He felt something happened to his knee. 

 
In his report of April 2016 Mr Wilson has explained that the specific 

mechanism involving a loaded flexed knee which was rotated is a very 

well-known and commonly described mechanism of injury to the knee 

joint. He felt this injury contributed significantly greater than 50%. He 

considered that the injury event and the stress applied to the knee as 

a result was “significant in the context of the findings at 

arthroscopy.” 

Mr Wilson has also explained why he considered there was an acute 

injury following the accident event. He noted there were no 

preceding knee symptoms. Furthermore, “the locality of the lesions is 

consistent with the flexion position and rotation and stress applied to 

the knee at the time of the incident.” 

On the other hand, the clinical advisory panel has not commented in 

detail on the accident mechanism and whether it was considered to 

be appropriate to cause the diagnosed injury. 

Clinical examination findings 

Mr Wilson has addressed the CAP concerns regarding the initial 

findings by the general practitioner.  In particular, Mr Fong noted that 

when  presented to his GP three days after the tenpin bowling 
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accident, examination revealed no effusion. Mr Fong observed that 

given the absence of effusion, it would be unlikely for there to be an 

acute osteochondral lesion. He also noted that  was able to 

weight bear, which he considered to be atypical. 

As Mr Wilson has noted, the GP notes did not state that there was no 

effusion but rather, no significant effusion, which is different. I set 

out below the consultation notes made by Dr Penny Wytenburg, who 

attended  on 3 June 2015: 

L knee v sl puffiness in popliteal fossa no signif effusion, FROM 
full flexion painfree, full extension sl uncomfortable patella 
mobile pain free, no laxity collat or cruciate ligs no catching 

 
Mr Wilson has noted that effusion is notoriously difficult to identify if 

it is a relatively small effusion. He further noted that while some 

injuries clearly produce large amounts of subsequent fluid within the 

joint “this kind of chondral injury may not do that.”  

Mr Wilson has also noted that pain was very much localised in the 

medial compartment of the knee, which is where ultimately the 

pathology was identified.  

Radiology 

Mr Fong expressed the opinion that the MRI reporting indicated 

multiple areas of chondral change, which was typical of joint arthrosis 

that has been developing over time. He therefore disputed whether 

there was an acute osteochondral lesion because he considered that 

would be focal, sharp shouldered with significant subchondral 

oedema. He did not find these to be described in the MRI scan. 

Mr Wilson considered the MRI findings.  He noted that in  

case, the condition was a chondral defect down to the bone, which 
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was not the same condition as an osteochondral injury in a younger 

patient. Therefore, he would not expect to see reactive changes on an 

MRI scan as described by Mr Fong. What he would expect was “merely 

the loss of the articular cartilage which is indeed commented on in 

detail in that scan result.” 

Surgical findings 

Having had the benefit of performing the operation, Mr Wilson has 

more accurately described the left knee condition as: 

high grade articular cartilage loss of the femoral trochlear to 
grade IV meaning full thickness, of an area of approximately 20 
mms in sagittal distance and approximately 1 cm 
mediolaterally. Also a separate small meniscal tear of the 

leading edge of the medial meniscal cartilage. 

Mr Wilson was satisfied, having had the benefit of performing the 

operation and taking into account the radiology findings, that the 

diagnosed condition was “substantially due to the factors of injury. I 

don’t believe that there’s any features on the imaging or surgical 

findings which convince me otherwise.” 

Conclusion 

Overall, having considered the totality of the evidence, I am 

persuaded that the weight of evidence demonstrates, on the balance 

of probabilities, that  surgery was required to treat a 

condition caused by injury.   Accordingly, I quash ACC’s decision and 

substitute my own decision approving the surgery funding, to the 

extent permitted by the Act and Regulations.  
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Costs 

I award   the following review costs under the Injury 

Prevention, Rehabilitation and Compensation (Review Costs and 

Appeals) Regulations 2002, as amended. 

Preparation and lodgement of application $116.94 
Preparation of case for hearing $350.83 
Appearance at the hearing $175.41 

Mr Wilson’s report $500.00 

Disbursements  $100.00 

Total costs $1,243.18 

 
Date: 21 July 2016 
 
 
 
 
 
 
 
 

Appeal Rights 

All parties have the right of appeal to the District Court.  For further 
particulars, please see the accompanying letter. 

 
 




